
RECENT TRENDS AND DEVELOPMENTS 
 

Paul F. Pautler, Jr. 

 

I. EEOC Announces Crackdown on Hiring Practices 

The United States Equal Employment Opportunity Commission (“EEOC”) recently 

announced its enforcement priorities, which included guidance on cases involving discrimination 

in hiring and recruitment.  Employers should insure their application, screening and hiring 

practices comply with EEOC guidelines. 

The shift in focus highlights two potentially troubling effects for employers: (1) 

individual charges of discrimination investigated by the EEOC will likely begin with the 

question, “How do you hire?”; and (2) EEOC investigations and pursued cases will likely be of a 

class or pseudo-class variety, involving a large group of unsuccessful applicants. 

Employers who have not previously focused on screening and hiring practices should do 

so now, to avoid attracting the agency’s attention.  Areas for scrutiny: 

 Inappropriate areas of inquiry in form applications 

 Compliance with EEOC guidelines on criminal background checks; 

 Practices steering groups of employees into specific jobs due to status; 

 Disparate impact analysis; 

 Training for workers involved in the hiring process. 

II. By the Numbers:  Statistics on Filed Cases, Settlements, and Verdicts 

Based on recent statistics, employment litigation does not appear to be slowing down, nor 

do the costs associated with this litigation appear to falling.  However, the following statistics 

should give employers a good view of current litigation trends, as well as factors to consider 

should they find themselves in the middle of a labor or employment dispute.   
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In Jackson County, Missouri, a venue traditionally known as “plaintiff-friendly,” the 

most recent employment law cases going through to trial have all resulted in substantial verdicts 

for the plaintiffs.  For instance, in 2011 and 2012, trial verdicts in cases based on discrimination 

or harassment resulted in plaintiff’s verdicts ranging from $2.6 million to $10.6 million.  On the 

other hand, reported cases that settled before trial all settled for under $500,000.   

The United States District Courts for both the Eastern and Western Districts of Missouri 

generally provide litigants with a more balanced venue.  In the same period between 2011 and 

2012, a majority of reported cases settled for amounts ranging from $100,000 to $750,000, and 

while the verdicts again favored the plaintiffs, the largest award was $760,000.  

Another factor every employer involved in litigation should consider is the average time 

a case takes to litigate from the time an allegation is made to the time the case is settled or goes 

to trial.  Recent statistics from the federal district courts show that the average life cycle of a civil 

case litigated through to trial is 23.2 months.  In the Western District of Missouri, that period is 

slightly higher at 23.9 months and slightly lower in the Eastern District at 21.7 months.  

Similarly, cases litigated to trial in Kansas federal courts only average 19.5 months in duration.   

III. Employee Non-Compete Agreements   

Whelan Sec. Co. v. Kennebrew, 2012 WL 3627773 (Mo. Aug. 14, 2012) 

The Missouri Supreme Court recently modified the non-competition agreements of two 

employees previously employed by Whelan Security, a St. Louis based company that provides 

security guard services in twenty-three states.  One employee worked as an office branch 

manager in Whelan’s Nashville, Tennessee office and was responsible for dealing with client 

sales and marketing.  The other employee served as Director of Quality Assurance in the Dallas, 

Texas office and was responsible for managing the operations and clients within that office.   
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The non-competition agreements at issue included three distinct provisions.  One 

provision prohibited the employees from soliciting the company’s existing customers in addition 

to any prospective customers sought by the company in the last twelve months of their 

employment.  The agreements also prohibited the employees from employing or soliciting any of 

Whelan’s employees for a period of two years, and prohibited one employee from working for a 

competing security business within a fifty-mile radius of any location where the employee 

provided services for Whalen.   

The Court discussed Missouri’s stance on non-competition agreements and stated the 

reason for these agreements is “to balance the competing concerns between an employer and 

employee in the workforce.”  Id. at *3.  The Court reasoned such agreements are enforceable if 

reasonable and “no more restrictive than is necessary to protect the legitimate interests of the 

employer.”  Id.  Accordingly, the Court reasoned that these agreements must be narrowly 

restricted in both time and space (i.e. the length of time and geographic restrictions).  

The Court found the customer non-solicitation provisions unreasonably overbroad, 

specifically with respect to prospective customers.  The Court eliminated the provision against 

soliciting prospective customers and reasoned the purpose of these agreements is to “protect the 

employer from unfair competition, not from all competition by a former employee.”  Id. at *5.  

Based on the size of the company, and the fact that it operated in 23 states, the Court also 

modified the provision prohibiting the employees from soliciting any of the company’s existing 

customers.  Rather, the Court’s modification only prohibited the solicitation of customers that the 

employees directly worked with during their employment.   

Addressing the other non-compete restrictions, the Court upheld the provisions in the 

agreement prohibiting the solicitation of the company’s employees, as well as the provision 

prohibiting one of the employees from working for a competing business.  The Court remanded 
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the case for further determinations on these restrictions, but concluded that the provisions 

appeared reasonable as they adequately limited the restrictions based on time and space.     

The Court’s decision underscores the purpose of these types of agreements and signals to 

employers that broad non-competition agreements are unenforceable as written.  Therefore, to 

avoid unnecessary litigation and ensure the adequate protection of one’s business interests, 

employers should consider limiting the extent of their non-competition agreements.  For 

instance, the court cited a Missouri statute governing non-solicitation agreements and stated that 

non-solicitation agreements are per se reasonable when the duration is for less than one year after 

employment.  Id. at *7 (citing Mo. Rev. Stat. § 431.202).  

IV. Retaliation Under the Family and Medical Leave Act (“FMLA”) 

Marez v. Saint-Gobain Containers, Inc., No. 11-2354 (8th Cir. July 31, 2012) 

In Marez, the Eighth Circuit recently affirmed a verdict of $206,500 in damages and an 

additional $206,500 in liquidated damages for an employee claiming retaliation under the 

FMLA.  The employee, Kathleen Marez, worked as a supervisor at Saint Gobain’s Pevely, 

Missouri production plant, where the company produced glass beer bottles.  In January 2008, 

Marez notified her supervisor, Sandy Cook, that she would need FMLA leave to care for her 

husband after his upcoming surgery. Neither Marez nor Cook told anyone else of her request for 

FMLA leave.   

Less than 48 hours later, Marez was called into the plant to meet with three members of 

management, including Cook, where she was terminated for failing to follow plant procedures 

and for allegedly falsifying paperwork.  The evidence presented at trial revealed that Cook 

realized Marez failed to follow plant procedures and brought that to the attention of three other 

managers who together decided to terminate Marez’s employment.  Additionally, Marez 
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presented evidence that other supervisors committed the same infractions but were never 

terminated or disciplined.    

The court reiterated the standard for demonstrating a retaliation claim under the FMLA.  

The court stated, “Marez was required to show that she had notified Saint-Gobain of her 

intention to take FMLA leave, that she was terminated, and that there was a causal connection 

between the two.”  Id. at 6-7.   Furthermore, to show a causal connection, Marez was only 

required to show her employer’s retaliatory motive played a part in the decision to terminate her, 

rather than show it was the definitive cause of her termination.   

In finding Saint-Gobain liable for retaliation, the district court relied on both the timing 

of the termination, less than 48 hours after her FMLA leave request, and the company’s 

inconsistent record of discipline for the alleged infractions.  The court found this evidence 

sufficient to find a causal connection between her FMLA request and her termination.  

Additionally, the district court awarded liquidated damages, which the FMLA provides in 

situations where the employer acted in bad faith in making the adverse employment action.   

The company challenged the liquidated damages award and argued that the decision to 

terminate Marez’s employment had nothing to do with her FMLA request.  Because three 

managers had no knowledge of the FMLA request, the company argued it was impossible for 

them to have acted in bad faith.  Specifically, because Cook was the only one aware of Marez’s 

FMLA request and her termination was the result of her failure to follow procedures, she 

premised her case on the cat’s paw theory of liability.   

The cat’s paw theory provides that an employer is liable when a non-decision maker 

harbors a discriminatory motive against an employee and causes that motive to adversely affect 

the employee.  In this case, the theory held the employer liable because the three uninformed 
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supervisors acted based on input from Cook, whose bias regarding the FMLA request played a 

part in the termination decision. 

Despite the argument that three of the supervisors did not act in bad faith, the Eighth 

Circuit upheld the district court’s award of liquidated damages.  The court reasoned, “because we 

impute Cook’s bad faith to Saint-Gobain for purposes of liability, we see no reason to decline to 

impute her bad faith to Saint-Gobain for purposes of awarding liquidated damages.”  Id. at 10.     

V. Missouri Jury Instructions Criticized 

Hervey v. Missouri Dept. of Corrections, 2012 WL 3627764 (Mo. Aug. 14, 2012) 

The Missouri Supreme Court recently issued a decision that may alter the course and cost 

of employment discrimination litigation on two fronts.  First, in reversing a $2.6 million verdict 

in favor of an employee, the Court signaled that jury instructions in employment discrimination 

cases under the Missouri Human Rights Act (“MHRA”) would likely need revisions.  Second, in 

approving the lower court’s method of including attorney’s fees into a punitive damages 

calculation, the Court paved the way for an increase in future punitive damages awards.   

Deborah Hervey worked as a probation officer for the Missouri Department of Correction 

on three different occasions between 1983 and 1986, 2002 and 2005, and again beginning in 

2007.  When beginning work in 2007, she notified the department that she had a “mental 

disorder,” and requested certain accommodations, some of which she received.  As part of her 

returning employment, Hervey was required to complete a nine-month probationary period.  At 

the end of this period, however, the department terminated Hervey’s employment due to her 

failure to carry a full workload and for unsatisfactory performance.  

Hervey sued the department alleging, among other claims, discrimination based on her 

disability under the MHRA. Throughout the trial, the department contested whether or not 

Hervey had a disability.  Specifically, the department challenged the use of a jury instruction that 
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did not require a finding that Hervey was disabled.  The jury returned a verdict in Hervey’s favor 

and in making an award, the trial court included attorneys’ fees into the net judgment amount, 

which is used to calculate the amount of punitive damages.  

The Missouri Supreme Court first addressed the jury instruction and found it did not 

correctly state the substantive law under the MHRA, which requires a showing that “the plaintiff 

is legally disabled.”  Id. at *3 (citing Mo. Rev. Stat. § 213.111).  Accordingly, because the jury 

instruction only required the jury to determine whether a disability was a contributing factor in 

her discharge, the Court found the instruction resulted in a prejudicial error and reversed the trial 

court’s judgment.  As a result, jury instructions going forward will likely incorporate language 

requiring a finding that the plaintiff is legally disabled.  

Addressing the department’s challenge to the punitive damages award, the Court found 

the district court’s calculation appropriate.  Under Missouri law, punitive damages may not 

exceed “[f]ive times the net amount of the judgment awarded to the plaintiff . . . .”  Id. at *7 

(citing Mo. Rev. Stat. § 510.265.1).  The department argued that the trial court erred by including 

attorneys’ fees into the “net amount of the judgment,” which increased the amount of the 

punitive damages award.  The Court rejected this argument, and found that attorneys’ fees should 

be included in the net judgment.  The Court stated, “[t]he legislature chose to use the word 

‘judgment,’ not ‘damages,’” and as a result, the court must give effect to the language of the 

statute.  Id. at *7.   

In light of the Court’s recent decision, employers should take into consideration the 

potential costs associated with an unsuccessful outcome at trial.  In Hervey, the initial punitive 

damages award totaled $2.5 million.  Because that exceeded the statutory maximum, the court 

reduced the punitive damages award to $1.3 million, but still included attorneys’ fees in the 
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amount of $97,000 in that calculation.  Had the fees not been included, the punitive damages 

award would have been reduced by roughly $485,000.   

VI. Plaintiff Ordered to Pay Costs of Extensive Discovery 

There is some positive news regarding litigation costs.  In a recent decision from a federal 

court in Pennsylvania, a court ordered the plaintiff to cover the cost of the extensive discovery it 

requested.  Boeynaems v. LA Fitness Int’l., LLC, 2012 WL 3536306 at *11 (E.D. Pa. Aug. 16, 

2012).  The case involved a potential class action lawsuit against a fitness club and the parties 

disputed the amount and costs of document production associated with the class certification.  In 

addressing the parties’ dispute, the court discussed the problem of “asymmetrical discovery” and 

the concern that most discovery costs are borne by the defendant.  Moreover, the court noted that 

because it was a potential class action, the scope of discovery was much more extensive.   

Therefore, the court held that shifting some of those costs to the plaintiff would be fair 

and appropriate.  Specifically, the court held that where “(1) class certification is pending, and 

(2) the plaintiffs have asked for very extensive discovery, compliance with which will be very 

expensive,  . . . the plaintiffs should pay for the discovery they seek.  Id. at *11.  Moreover, the 

court reasoned that if the plaintiffs are confident in the merits of their suit, they should have no 

problem investing in these costs.   

VII. Health Care Compliance:  What Employers Need to Know to Comply with the 
Health Care Law 

 In June, the Supreme Court issued its decision upholding the controversial health 

care legislation, the Patient Protection and Affordable Care Act ("PPACA").  In a 5-4 decision, 

the Court upheld the PPACA's individual mandate that will require most individuals to obtain 

health insurance or pay a penalty starting in 2014.  Specifically, the Court found the individual 

mandate constitutional under Congress' broad taxing power.  This mandate, in addition to other 

provisions in the PPACA, imposes several duties on the part of employers.   
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While the law's fate might still be in jeopardy based on the outcome of the upcoming 

election, the law as it stands today has a lasting effect for employers.  Several requirements are 

already set in place, and a number of others are set to take effect beginning in 2013 and 2014.  

Currently, there are a number of specific requirements applicable to all health plans, such as the 

extension for dependent coverage until age 26, and the ban on lifetime or annual limits for 

essential health coverage.  With respect to employer responsibilities, however, some new 

requirements will soon take effect.  Here is a brief summary of some of the most important 

requirements.  

Beginning in September 2012, employer-sponsored health plans must now be 

accompanied by uniform summaries of benefits and coverage (“SBCs”).  These summaries 

follow a four-page, double sided template outlining a description of each health plan offered by 

an employer.  Additionally in 2012, group health plans must now cover one-hundred percent of 

women’s preventative services, including contraceptives and prenatal care.     

In 2013, several other provisions will take effect.  Beginning January 1, flexible spending 

accounts (“FSA’s”), which allow employees to contribute towards health expenses and deduct 

those contributions from their taxable income, will be capped at $2,500 annually.  Employers 

will need to notify employees of the new cap to operate their plans in compliance with the law.   

With respect to Medicare, beginning in 2013, employers will lose the federal subsidies 

associated with employer-sponsored prescription drug coverage for retirees.  Under Medicare 

Part D, employers previously received federal subsidies for a portion of the costs spent on this 

coverage, which were not included in taxable income.  However, starting next year, the PPACA 

will eliminate the tax deduction based on the amount received in subsidies.  Also in conjunction 

with a new Medicare tax increase, employers are also required to withhold an additional 0.9 

percent hospital insurance tax for those making over $200,000 a year.   
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The most significant parts of the PPACA will take effect in 2014, when the individual 

mandate takes effect.  Under the mandate, all persons who fail to obtain essential health 

insurance coverage must pay a tax penalty termed the “shared responsibility payment.”  

Similarly, the mandate subjects large employers, those with fifty or more full-time employees 

working at least thirty hours per week, to an “assessable payment” if they fail to offer employee 

health coverage or fail to offer adequate health coverage.   

In association with these tax penalties, each state must create and implement a health 

insurance exchange by January 1, 2014.  These exchanges will provide health insurance 

coverage as well as tax credits to eligible employees whose employer-sponsored plans fail to 

provide adequate coverage.  In the event an employer’s plan fails to meet certain standards, the 

employer will face a penalty for failing to offer adequate health coverage.  As a result of these 

mandates, employers providing health insurance should be cognizant of the level of coverage 

they provide, and the penalties they will face if that coverage fails to meet certain standards.   


